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IN THE 
Supreme· Co_urt of Appeals of Virginia . 
AT RICHMOJ:\1D. 
Record No. 3348 
MARGARET A. PADDOCK, THE PLAINS, VIRGINIA, 
Plaintiff in Error, 
1.,ersus 
LESLIE. I. MASON, 416 FIFTH STREET, N. Vv., WASH-
INGTON, D. C., Defendant in Error. . 
PETITION FOR WRIT OF ERROR. 
Comes now the petitioner, Margaret A. Paddock, by her 
attorney, . and petitions this Honorable Court for a writ of 
error and superscdeas to the Circuit Court of Fauquier 
County,, Virginia, pursuant to Sections 6336 and 6337 of the 
V~rginia Code. 
Petitioner assigns as errors in the trial court, ,Judge J. R. 
S. Alexander presiding, as follows: 
1. The court erred in refusing to grant defendant's prayer 
number 2, or its equivalent, to the effect that an entire or 
substantial failure of consideration permitted the defendant 
to rescind the contract. · 
2. The court erred in granting plaintiff's prayer number 1 
as the instruction was tantamount to directing a verdict for 
the: plaintiff in view of the evidence ·in the case. 
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POINTS AND AUTHORITIES. 
The court erred in refusing to grant defendant's prayer 
number 2, or it.s equivalent, to the effect that an entire or sub-
stanti~l failure of consideratio~ permitted the defendant to 
rescind the contract. · 
It will be noted from the Certificate of Evidence (R., p. 7) 
that the petitioner ( defendant below) entered into an agree-
ment with the respondent (plaintiff below) (hereinafter 
2• referred to as plaintiff and defendant) on •Sunday, No-
vember 3, 1945, whereby the plaintiff would furnish his 
services to the defendant as a private detective to attempt to 
ascertain who was taking defendant's thoroughbred cattle 
and substituting therefor inferior grade., underweight cattle. 
The evidence showed that .on the following day, Monday, No-
vember 4, 1945 (R., p. 8) the defendant discovered that the 
theft of her purebred cattle and substitution of inferior cattle 
had been accomplished to the extent as she put it, '' The dam-
ag·e had all been done.'' The plaintiff did not deny nor offer 
any evidence tending to deny this, and there was no evidence 
produced by the defendant that any thefts had occurred be-
tween the time plaintiff left her estate on Sunday afternoon 
and the time she notified plaintiff, through her agent on Mon-
day, that his services were not needed, and stopped payment 
on a cheque of $1,000.00 which she had given plaintiff on 
November 3, 1945, on account of the first month's salary. 
Under the circumstances there was either an entire or sub-
stantial failure of consideration and the. trial court erred in 
failing to charge the jury that if the jury believed plaintiff's 
testimony~ it constituted grounds for rescission of the con-
tract. 1 1 
In the case of .Texas Oornpanv v. North1tp, 154 Va. 428, the· 
Supreme Court of Appeals of Virginia discusses in detail the 
law with respect to when an entire or substantial failure of 
consideration will permit a rescission of a contract. The 
Court said at page 442 ( 154 Va. 442) : 
That the substantial failure of consideration for a contract 
may justify its rescission under certain circumstances can 
hardly be doubted, K etu;lcr v. Prvrelius. 107 Minn. 224, 119 
N. W. 1069, 131 Am. St. Rep. 459, 6 R. C. L., section 39, page 
925. · 
It is said 4th R. C. L., section 14, pa~e 500, that while mere 
failure of consideratio1i., partial or total, without fraud or bad 
faith is not sufficient to justify a court of equity in rescinding 
an executed contract, it is nevertheless noted "that failure of 
consideration is, as a rule, not a ground for equitable relief 
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or interference, nevertheless when a person has been induced 
to part with a thing of value for little or no consideration, 
chancery will se-ize upon the slightest cfrcumstanc.e of oppres-
sion, fraud or duress for the purpose of administering justice 
in the case at hand." Citing K romneyer v. Buck., 258 Ill. 586, 
101 N. E. 935, 45 L. R. A. (N. S.) 1182 (Italics supplied.) 
3* *'' That a substantial failure of consideration is a well 
recognized ground for rescission of a contract and re-
covery of the money paid thereon can hardly be questioned',. 
is said in Pennok Oil Co. v. Ro.Tana Pelrole'ltm Co. (C. C. A.), 
289 Fed. Rep. 420, 6 R. C. L., section 309., page 925, 24 Am. & 
Eng. Ency. of L., (2 ed.) 644; Larson v. Thmnas, 51 S. D. 570, 
215 N. W. 927, 57 A. L. R. 1.246. 
The Court continued at page 443: 
Lord Thurlow said as to this: "An inequa1ity so strong, 
gross and manifest that it must be impossible to state ·it to a 
man of common sense without producing an exclamation as to 
the inequality of it,'' is sufficient. Gwynne v. Heat on, l Bro. 
Ch. 1, 9; 28 Rep. 949. 
In Wintermu.te v. Sny(ler, 3 N. ;J. Eq., 496, Chancellor 
Vroon said: '' Still there may be such unconscionableness,. 
such palpable and excessive inequality in a bargain as to in-
duce equitable interference. But in all such cases the Court 
goes on the ground of fraud, being satisfied that gross im-
position or undue influence must have been practiced. If the 
inadequacy be such as to shock the conscience, it will amount · 
to evidence of fraud and will be so considered.'' · 
In Osgood v. Franklin., 2 Jolms. Chy. (N. Y.), 24, 7 Am. Dec. 
513, Chancellor Kent said.: "The doctrine is settled that in 
setting aside contracts on account of inadequacy of consid-
eration, the ground is fraud arising from gross inequality.'' 
Judge Story says that '' Such inadequncy should be made 
out as would (to use an expressive phrase) shock the. consci-
ence and amount in itself to co11clusive and decisive evidence 
of fraud." Story's Eq. Jur., page 256. 
Lord Harwick in Chesfor/if.ld v. ,.Tanssen, 2 Ves. 155, 23 Rep. 
82., 18 E. R. C. 289, states the test to he: "Such (bargains) 
as no man in his sense and not under delusion would make on 
the one hand, and as no honest and fair man would accept on 
the other. 9 C. J. 1175." 
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The evidence in this case conclusively showed that plaintiff 
made two visits to defendant's home and that plaintiff in no 
way performed any of the duties incident to the alleged con-
tract. and it is unconscionable for plaintiff to recover the full 
$2,500.00 for services he never rendered and which it was un-
necessary for him to render as '' the damage had been done'' 
as the plaintiff put it. 
The following case involves rescission of contracts where 
there was a failure of consideration by reason of the happen-
ing of events materially chang-ing the rights of the parties, 
which events were not within the contemplation of the par-
ties at the time of the execution of the contract. Say-Phil 
Realty Corp. v. lJeLi,qnem.are, 228 N. Y. S. 365, 131 Misc. 
4* 827. Where the *contract is executory as in the instant 
case no rights arise·· for either party, but the contract is 
discharged. Erlmwncl D. Cook, Inc. v. Commercial Casualty 
lnsu.rance Co., 190 A. 99, 15 N. J. Mi~c. 256, affirmed 190 A. 
· 102, 117 N. J. Law 440. · 
Where certain facts assumed by both parties are the basis 
of a contract, and it subsequently appears that such facts did 
not exist there is no agreement. Supreme Court cases Allen 
v. Ha1n1no1ul, 9 L. Ed. 633; ll. 8 . .. t. Charles. 18 S. Ct. 948, 42 
L. Ed. 1217; and many state cases cited in 13 C. J. 377. 
The court erred in gTanting plaintiff's prayer number 1 as 
the instruction was tantamount to directing a verdict for the 
plaintiff in view of the evidence in the case. 
By the trial judge's granting plaintiff's prayer number 1 
(R., p. 4) it was tantamount to a directed ,verdict in violation 
of Section 6003 of the Virginia Code of 1942 which provides: 
In no action tried before a jury shall the trial judge give 
to a jury a perempto·ry instruction directing what verdict the 
jury shall render. 
See the case of Nor.folk, etc., R. C~. v. Simmons, 127 Va. 419, 
103 S. E. 609 and N. ct W. Ry. Co. v. Hardy, 152 Va. 783, 148 
S. E. 839, holding an instruction to be objectionable which 
violates the spirit if"not the letter of this statute. 
It is respectfully submitted that by the court granting plain-
tiff's prayer number 1 and denying defendant's prayers that 
the court in effect directed the verdict for plaintiff. 
DEMAND FOR ORAL PRICSENTATION. 
Petitioner, by counsel, hereby files this Petition for a Writ 
.:Margaret A. Paddock v. Leslie I. Mason s 
of Error with the Clerk of the Supreme Court of Appeals and 
requests permission for oral presentation of this Petition. 
Respectfully, 
J. BENJAMIN SIMMONS, 
Attorney for Petitio~er., 
801 Tower Building, 
Washington, D. C. 
5• *I hereby certify that a copy of the foregoing Petition 
and record was mailed to J. Ray Larcombe, Esquire, 
Warrenton, Virginia, and to Lowell IL Ewing, Esquire, 416 
Fifth Street, N. W.~ ,vashington, D. C., attorneys for respond-
ent, on the 23rd day of June, 1947. 
Received June 24, 1947. 
J. BENJAMIN SIMMONS, 
Attorney for Petitioner. 
M. B. WATTS, Clerk. 
Oct. 14, 1947. Writ of error and supersedeas awarded by · 
the court. Bond $3,000. · 
M. B. W. 
I hereby certify that a copy of the foregoing Petition and 
record was mailed to J. Ray Larcombe, Esquire, Warrenton, 
Virginia, and to Lowell H. Ewing., Esquire, 416 Fifth Street, 
N. W., Washington, D. C., attorneys ·for respondent, on the 
23rd day of June, 194 7. 
J. BENJ.AMIN SIMMONS, 
Attorney for Petitioner. 
CERTIFICATE OF ATTORNEY 
PURSUANT TO RULE 9, PARAGRAPH 2. 
I hereby certify pursuant to Rttle 9, paragraph 2 of the 
rules of this Court that I have examined the record in this 
case and am of the opinion that the case should be reviewed 
by the Supreme Court of Appeals. 
J. BENJAMIN Sil\fMONS, 
·Attorney for Petitioner, 
801 Tower Building, 
Washington., D. C. 
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RECORD 
VIRGINIA: 
In the Clerk's Office of the Circuit Court of Fauquier 
County. 
PLEAS, before the Circuit Court of Fauquier County, 
Virg'inia, at the Court house of said County on 25 April, 
1947. 
BE IT REMEMBER.ED., that heretofore, to-wit: on 25 
October, 1946, there was filed in the Clerk's Office of said 
Court, a Notice of Motion, wh~rein Leslie I. Mason was plain-
tiff, and Margaret A. Paddock was clef endant, in the follow-
ing words and figures : 
To Margaret A. Paddock: 
You are hereby notified that on the 25th day of November, 
1946, at 10 :00 A. M. or as soon thereafter as Counsel may be 
heard, jhe undersigned will move the Circuit Court of Fau-
quier County at the Court House thereof for judgment against 
you in the ~mount of $2,500.00 together with the costs inci-
dent ·to those proceedings all of which is due and owing from 
you to the undersigned for this, to-wit: · 
That heretofore, to-wit; on the third day of November, 
1'945, the undersig·ned at your special instance and request 
and in consideration of tl1e sum of $2,500.00 and expenses 
promised by you to be paid him in addition to a retainer fee 
of $1,000.00 for which you, then and there, gave the under-
signed your check, entered into an agreement with you to 
perform certain professional services as a private detective; 
and that, on tl1e day following, the fourth day of November, 
1945, acting in reliance upon the said agreement, and also 
upon your special instance and request, the undersigned re-
signed and gave up a lucrative position held by him in the 
United States Government, in order to undertake the pro-
fessional services as special investigator in accordance with 
said contract with you ; and 
That the day after the making of the said contraet and ob-
ligation, to-wit; on the fourth day of November, 1945, you 
then without cause stopped payment on your afore said check 
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in the amount of $1.,000.00 held out to the under-
page 2 r signed, plaintiff herein, as a retainer fee, for· his 
professional services; and that you have not paid 
the $2,500.00 promised by you to the Plaintiff in consideration 
of such services nor liaYe you defrayed any expenses in con-
nection therewith. And that the undersigned, by reason of 
having g·iven up as aforesaid his lucrative position with the 
United States Government in reliance on your said agreement 
and contract and has stood ready at all times to perform the 
said professional services as r~quired by you, fully and com-
pletely, has been damaged to the extent of $2,500.00; 
·wherefore there now remains due from you to the under-
signed under and by virtue of such contract and because of 
your breach thereof the aforesaid sum of $2,500.00 with in-
terest thereon and the same still remaining unpaid although 
payment thereof has heretofore been demanded of you, judg-
ment therefore will be asked at the bands of the said Court 
at the time and place hereinabove set out~ 
Given under my hand this 21st day of October, 1946. 
Respectfully, 
LESLIE I. MASON 
By Counsel 
And in the said Court on .25 November, 1946: 
Case called and docketed, and came the parties by their at-
torneys; and on the motion of the plaintiff by his attorney,, 
it is ordered that this case be continued and set for trial on · 
the 29 January, 1947: 
And in said Court on 29 January, 1947: 
This day came again the parties by their attorneys, and 
the defendant pleaded non assumpsit! to which the plaintiff 
replied g·enerally, and issue was joined: and came a jury com-
posed of seven by consent of parties, from a· list of whose 
names the attorney for the plaintiff struck one and the Jud.~e 
of the Court by reqlJest of the defendant struek one, and the 
remaining· five, to-wit: ,James H. Wines, ,v. F. Carter, H. C. 
Fisher, Jr., E. E. Risdon and Hunter Ritchie, having fully 
J1eard the evidence adduced and argument of eounsel, and 
having received the instructions of the Court., were sent out 
of Court to consult of their verdict; and after some time re-
turned in to Court, and upon their oaths do say: We~ the 
jury, on the issue joined, find for the plaintiff and fix his 
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damages at the sum of twenty-five hundred dollars; and they 
are discharg·ed; whereupon it is considered by the Court that 
· the plaintiff recover of tbe defendant, the sum of 
page 3 r twenty-five hundred dollars for his damages, with 
legal interest thereon from this day until paid, and 
his costs by him in this behalf expended. 
And on the 12 February, 1947, the defendant filed his mo-
tion for a new trial in these words : 
Comes now the defendant, by her attorney, and moves the 
Court to grant her a new trial in this cause, and as reasons 
therefor respectfully shows unto the Court: (1) That the 
Court failed to charge the jury on the applicable law based 
upon the evidence (2) That the verdict of the jury was con-
trary to law and the evidence. . ·wherefore, plaintiff prays 
that the Court grant her a new trial. 
And in said Court on 13 February, 1947: 
This day came again the parties by their attorneys~ and 
the defendant by counsel filed her motion in writing to set 
aside the verdict of tbe jury, rendered in this case on the 29 
January, 1947, and grant her a new trial on the ground that 
the Court failed to charge the jury on the applicable law 
based on the evidence, and that the verdict of the Jury is con-
trary to the law a·nd the evidence; which motion is continued 
and set for hearing on the 26 February, 1947. 
And in said Court on 26 February, 1947: 
This day came again the parties by their counsel, at Lees-
burg, Virginia, and argued the motion of defendant, duly filed 
in writing on the 12th day of February, 1947, to set aside the 
verdict of the jury rendered in this action on the 29th day of 
January, 1947, and award her a new trial; whereupon the 
Court., having heard the argument of counsel and considered 
of its judgment, doth overrule said motion, to which action 
of the Court, the defendant excepts. 
And the said defendant having indicated his intention to 
apply to the Supreme Court of Appeals for a writ of error, 
on his motion execution of the judgment awardecl on the 
jury's verdict is suspended for sixty days in order to permit 
said defendant an opportunity to present to the Court his sev-
eral Bills of Exception, on condition that the defendant, or 
some one for her, execute before the Clerk of this Court with-
in ten days a suspending bond in the penalty of $150.00 and 
conditioned as the law directs. 
Margare~ A. Paddock""· Lesli~ I. Mason 9 
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Virginia: 
PLAINTIFF'S PRAYER NO. 1. 
In the Circuit Court of F~uquier County 29 Jany., 1947. 
Leslie I. Mason 
v. 
Margaret A. Paddock 
The Court instruct~ the jury if they believe from the evi-
dence that the parties to this action entered into a mutual 
contract for the employment of the plaintiff by the def end-
ant for a period of one month for a stipulated salary; and 
that the defendant prevented the plaintiff, through no fault 
of his, from performing his part of said contract, then the 
defendant thereby breached the said contract and the plaintiff 
is entitled to recover of her for the compensation agreed to 
be paid him. 
A copy teste : 
Granted & exception. 
ALEX. 




:pEFENDANT'S PRAYER NO. 1. 
In the Circuit Court of Fauqu'ier County 29 Jany.; 1947, 
Leslie I. Mason 
v. 
Margaret A. Paddock 
The jury are instructed that you are to determine from the 
evidence whether the plaintiff was employed by the defend-
ant as a personal bodyg11ard or to apprehend those guilty of 
substituting inferior cattle? for defendant's cattle, or for both 
such pm·poses. 
If you find that the plaintiff wa·s engaged to serve defend-
ant as her bodyguard and he was precluded from serving in 
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that capacity, although plaintiff was ready~ able and willing 
to so serve, then you shall find for the plaintiff regardless of 
whether or not the damage to defendant's cattle had already 
been done. 
A copy teste: 
Refused & exception. 
· ALEX. 
T. E. BARTENSTEIN, 
Clerk 
page 6 ~ 
Virginia: 
DEFEND.ANT'S PRAYER NO. 2. 
In the Circuit Court of Fauquier County 29 Jany., 1947. 
\ 
Leslie I. Mason 
v. 
Margaret A. Paddock 
You are further instructed that if you believe that plain-
tiff was not employed by defendant to be a bodyguard and to 
apprehend the cattle thieves but rather for the latter pur-
pose only then it is your duty to determine from the evidence 
whether or not defendant was justified in refusing to go ahead 
with the contract and if von find such to be the case then it 
shall be your duty to find ·for the plaintiff in such sum, if any, 
that will compensate him for the time spent on the work on 
behalf of defendant including the time he spent in confer-
ences with her. · · 
A copy teste : 
Ref used & exception. 
ALEX. 
T. E. BARTENSTEIN, 
Clerk 
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page 7 } In the Circuit Court of Fauquier County, Virginia. 
1947 Apr. 24 Filed. 
Leslie I. Mason, 416 Fifth Street, N. ,,t., Washington D. C., 
Plaintiff 
v. 
Margaret .A.. Paddock, The Plains, Virginia, Defendant 
CERTIFICATE OF EVIDENCE . 
. The following evidence on behalf 6f the plaintiff and of the 
defendant respectively, as hereinafter denoted, is all the per-
tinent evidence that was introduced in the trial of this cause: 
On Sunday,, November 3, 1945, the plaintiff and the def end-
ant entered into an agTeement whereby the plaintiff would 
furnish his services to the defendant as a private detec.tive to 
attempt to ascertain who was taking defendant's thorough-
bred cattle and substituting therefore inferior grade, under-
weight cattle. 
Plaintiff also testified that the defendant wanted him to 
also be her bodyguard, which testimony was corroborated by 
plaintiff's wife. Defendant denied this and her witness, Mr. 
· H. H. Robinson, who acted as an intermediary between the 
plaintiff and the defendant and who introduced plaintiff and 
defendant, also denied that the defendant had expressed any 
desire to him for plaintiff to serve in that capacity. 
Plaintiff and defendant testified that plaintiff offered his 
services to defendant and defendant accepted his offer and 
ag·reed to pay plaintiff $2,500.00 for one month, $1,500.00 for 
the second month, and $1,500.00 for the third month. Plain-
tiff and defendant both testified to plaintiff's representations 
tha f the case could undoubtedlv be broken in one month. 
Plaintiff testified that he was to employ another 
page 8 ~ investig·ator named Georg-e ,vnson to serve with 
him and he was to pay Wilson the sum of $350.00 
per month for his services. On cross examination the plain-
tiff admitted that he. had not paid Wilson this sum, that Wil-
son had not sued him for this or anv sum, and that Wilson · 
had not threatened to sue him for tliis or any sum. George 
Wilson was not called as a witness in the cause. Plaintiff 
testified ilmt he would settle with ,vnson when he received 
his salarv from tl1e defendant. 
Defendant testified that on Monday, the day following the 
employment of plaintiff to investigate the theft of her cattle, 
12. Supreme Court of Appeals of Virginia 
she discovered that the theft of her purebred cattle and· sub-
stitution of inferior cattle had been accomplished to the ex-
tent as she put it., ·' The damage had all been done." The 
plaintiff did not deny nor offer any evidence tending to deny 
this, and there was no evidence produced by the defendant 
that a_ny· thefts had occurred between the time plaintiff left 
her estate on Sundav afternoon and the time she notified 
plaintiff, through her .. agent on Monday, that his services were 
not needed, and stopped payment on a cheque of $1,000.00 
which she had given pt'ff. on Nov. 3, 1945, on account of the 
first month's salary. 
The plaintiff and his wife testified that the plaintiff at the 
time of entering· into this agreement with defendant was em-
ployed by the Office of Price Administration in the District of 
Columbia, District Office, that he was earning approximately 
$350.00 per month, and that by reason of his employment by 
defendant he was compelled to resign his position with the 
Office of Price Administration. This testimonv was cor-
roborated by Mr. Berueffy, wl10 was director of ·the office in 
which plaintiff was employed at the time of his resignation. 
Defendant's witness, Mr. H. H. Robinson, testified that at 
the time he discussed with the plaintiff the matter of his em-
ployment with the d~fendant, the. plaintiff Atated he could un-
dertake such employment immediately in that plaintiff had 
already tendered his resignation to the Office of Price Admin-
istration and was about to establish his own offices for the pur- . 
pose of going into business as a private investigator. 
Mr. Robinson's testimony concerning the resignation was 
denied by t)le plaintiff who testified that he told Mr. Robinson 
he expected to tender his resignation but that he 
page 9 ~ had not done so~ but would be compelled to take such 
action if he accepted employment with the defend-
ant. Plaintiff further testified that he submitted his resigna-
tion· and same was accepted on the Monday following his 
agreement with defendant and subsequently on the evening 
of that day he was notified that the defendant would not go 
through with her contract. 
Teste: This 17th day of April, 1947. 
Approved: 
,J. R. H. ALEXANDER, 
Judge 
· J. RAY LARCOMBE, 
Attorney for Plaintiff 
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page 10 ~ I hereby certify that t]1e foregoing is a true and 
correct copy of the entire record of the cause 
lately pending i:n the Circuit Court of Fauquier County, styled 
Leslie I. Mason v. Margaret A. Paddock, as requested by the 
attorney for the defendant. . 
.And that the required suspending bond under section 6338 
of the code was :filed in my said office on 28 February, 1947. 
I further certify that the following certificate was filed in 
my said Office on 24 April, 1947: ''I hereby certify that a 
copy of the foregoing order for preparation of record on ap-
peal was mailed to J. Ray Lareombe attorney for plaintiff, 
Warrenton, Virginia, on the 24th day of April, 1947. J. Ben-
jamin Simmons, attorney for deft.'' 
Given under my hand this 29 April, 1947. 
T. E. BARTENSTEIN, 
Clerk Circuit Court for Fauquier County0 
Virginia. 
Cost of this record $5.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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